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RESOLUTION NO. ____ 

 
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS  

SUMMARILY VACATING A PUBLIC SERVICE EASEMENT 
 

WHEREAS, the City of Milpitas has initiated summary vacation proceedings to be 
conducted pursuant to Chapter 3 of Part 3 of Division 9 of the California Streets and Highways 
Code section 8335; and 
 

WHEREAS, the public service easement to be vacated (hereafter “PSE”), which is more 
particularly described in Exhibit A attached hereto and incorporated by this reference, was 
originally granted by Richard I. McCarthy and Mary Gertrude McCarthy on April 8, 1970, to the 
Milpitas Sanitary District, and accepted by the District Engineer on April 10, 1970; and 
 

WHEREAS, the City of Milpitas is the lawful successor in interest to the Milpitas 
Sanitary District; and 
 

WHEREAS, the Milpitas Planning Division, pursuant to Government Code section 
65402, has reviewed this summary vacation proceeding and concluded that it is consistent with 
the Milpitas General Plan and has so recommended to the City Council; and 
 

WHEREAS, the City Council hereby finds that the summary vacation of the PSE is 
consistent with the Milpitas General Plan; and 
 

WHEREAS, the City Council hereby finds, pursuant to section 15061(b)(3) of the CEQA 
Guidelines, that summary vacation of the PSE is not a project within the meaning of the 
California Environmental Quality Act because it has no potential for causing a significant effect 
on the environment; and 
  

WHEREAS, the City Council hereby finds, pursuant to California Streets and Highways 
Code section 8333, the following:  (1) the PSE proposed for vacation has not been used for the 
purpose for which it was acquired for five consecutive years immediately preceding the proposed 
vacation; and (2) the PSE was acquired more than five years prior to the date of this Resolution.   
 

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF MILPITAS DOES 
RESOLVE, DECLARE, DETERMINE, AND ORDER AS FOLLOWS: 
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That the PSE described above and in Exhibit A, is hereby vacated. 
 

BE IT FURTHER RESOLVED that the City Clerk is directed to record in the office of 
the Santa Clara County Recorder a certified copy of this Resolution, attested by the Clerk under 
seal.  Such copy shall not require any acknowledgement, certificate of acknowledgement, or 
further proof in order to be accepted for recording, and no fee shall be charged for such 
recordation pursuant to section 8336 of the California Streets and Highways Code. 
 

BE IT FURTHER RESOLVED that from and after the date this Resolution is recorded, 
the PSE shall no longer constitute a public service easement. 
 
 PASSED AND ADOPTED this ___ day of ____________, by the following vote: 
 

AYES:   
 

NOES:   
 

ABSENT: 
 

ABSTAIN:  
 
 
 
ATTEST:      APPROVED: 
 
             
_____________________________   _______________________________ 
Mary Lavelle, City Clerk    Jose Esteves, Mayor 
       
        
 
APPROVED AS TO FORM: 
 
 
_____________________________ 
Richard Pio Roda, City Attorney 
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EXHIBIT A 
 

EASEMENT TO BE VACATED 
 
 
All of that certain real property, situate in the City of Milpitas, County of Santa Clara, State of 
California, being a portion of the Lands of McCarthy, and forming a portion of the parcel 
currently designated as Santa Clara County Assessor’s Parcel No. 022-30-033, described as 
follows:  

 
An easement, 30.00 feet in width for the purpose of installation, maintenance, repair and 
replacement of a storm water control dike and any and all appurtenances thereto, the 
southwesterly line of which is the northeasterly line of that certain 9.16-acre parcel of land 
described as Parcel No. 2 in the Final Judgment of Condemnation recorded on March 12, 1954 in 
Book 2832 of Official Records at page 232, Santa Clara County Records, said Easement being 
more particularly described as follows: 
 
BEGINNING at the southeasterly corner of the 9.16-acre parcel described above; thence running 
along the northeasterly line of said parcel North 8 degrees 05’ 10” West 1000.00 feet to the 
northeasterly corner thereof;  thence at right angles to said northeasterly line North 81 degrees 
54’ 50” East 30.00 feet; thence parallel with and distant 30.00 feet, as measured at right angles 
from said northeasterly line, South 8 degrees 05’ 10” East 1000.00 feet; thence South 81 degrees 
54’ 50” West 30.00 feet to the point of beginning. 
 
Containing 0.69 acres, more or less. 



 

J:\Resolutions\8\80619_R.doc 1 Resolution No. ____ 

Control No. ___________ 
RECORDING REQUESTED BY 
AND WHEN RECORDED, RETURN TO: 
 
City of Milpitas 
455 E. Calaveras Boulevard 
Milpitas, CA  95035-5479 
Attn:  City Clerk  
 
EXEMPT FROM RECORDING FEES PER GOVERNMENT CODE 
§§6103, 27383  

 

(SPACE ABOVE THIS LINE RESERVED FOR RECORDER’S USE) 
 
 

RESOLUTION NO. ___
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS 
AUTHORIZING THE LOT LINE ADJUSTMENT 

 
 WHEREAS, there has been submitted to the City Council of the City of Milpitas, a legal 
description and plat describing proposed adjustments to the lot line between Assessor’s Parcel 
No. 022-30-005, and Assessor’s Parcel No. 022-30-033 identified as “Parcel Four” of the “Parcel 
Map” filed July 28, 2000 in Book 730 of Maps, pages 13 to 16, series 15336133 of the Santa 
Clara County Records; and  
 
 WHEREAS, pursuant to Government Code section 66412 (d), the California Subdivision 
Map Act does not apply to lot line adjustments between four or fewer adjoining parcels where 
the land taken from one parcel is added to an adjoining parcel and where no greater number of 
parcels is created than originally existed; and  
 
 WHEREAS, the property line adjustment set forth in Exhibit “A” attached hereto and 
incorporated herein by this reference to adjust the common lot line between the subject parcels, 
is in conformance with the provisions of Government Code section 66412 (d) and complies with 
Title II and Title XI of the Milpitas Municipal Code. 
 

WHEREAS, the parcels resulting from the lot line adjustment will conform to the City’s 
general plan, and applicable zoning and building ordinances. 
 
 NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Milpitas 
California, that the lot line adjustment described on Exhibit “A” attached hereto this Resolution 
be approved; subject to the following conditions: 
 
 1. The lot line adjustment is not valid until the property owner records a deed 

reflecting the lot line adjustment as shown on Exhibit “A”.   A copy of the 
recorded deed with the authorizing resolution shall be submitted to the City by the 
owner. 

 
 2. Reference is made to Sections 8762 and 8762.5 of the Land Surveyor’s Act. 

Recordation of a record of survey maybe required in accordance with the above act. 
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 BE IT FURTHER RESOLVED, that the City Clerk is directed to cause a certified copy 
of this resolution, attested under seal of the City of Milpitas to be recorded in the office of the 
County Recorder of Santa Clara County. 
 
 PASSED AND ADOPTED this_____ day of _______________, by the following vote: 
 
 AYES:  
 
 NOES:  
 
 ABSENT:  
 
 ABSTAIN:  
 
 
 
ATTEST:      APPROVED: 
 
 
            
Mary Lavelle, City Clerk    Jose Esteves, Mayor 
 
 
APPROVED AS TO FORM: 
 
 
     
Richard Pio Roda, City Attorney 
 



 

AGREEMENT OF REAL PROPERTY EXCHANGE 

by and between 
 

The McCarthy Ranch Limited Partnership, a California Limited Partnership 
(“McCarthy”), 

 
and 

 
CITY OF MILPITAS, a municipal corporation (“Milpitas”).

 



 

REAL PROPERTY EXCHANGE AGREEMENT 
 
 

THIS AGREEMENT for the exchange of real property (the “Agreement”) is entered into 
effective as of October 4, 2006 (the “Effective Date”) by and between THE MCCARTHY 
RANCH LIMITED PARTNERSHIP, a California Limited Partnership (“McCarthy”) and the 
CITY OF MILPITAS, a municipal corporation (“Milpitas”) with reference to those certain 
parcels of real property owned by McCarthy and Milpitas, respectively, located in the City of 
Milpitas, County of Santa Clara, State of California. The Real Property which is owned by 
Milpitas and is intended to be exchanged to McCarthy is Parcel 2 as said Parcel is shown on 
Exhibit A, attached hereto and incorporated herein by this reference (the “Milpitas Property”). 
The Real Property which is owned by McCarthy and is intended to be exchanged to Milpitas is 
shown as Parcel 3 as shown on Exhibit A (the “McCarthy Property” and the “McCarthy 
Parcels”). The setting of the Milpitas Property and the McCarthy Parcels with reference each to 
the other and to adjacent real property owned by McCarthy and Milpitas is shown on Exhibit A 
as Parcels 1 through 6. Upon the completion of the contemplated exchanges, and the related lot 
line adjustments and/or parcel map approvals, the final configuration of the property which will 
be owned by McCarthy and the property which will be owned by Milpitas will be as follows: 
Milpitas shall own Parcels 1, 3, 6 and an existing easement over Parcel 5; McCarthy shall own 
Parcels 2, 4 and 5. 

 
 
 

RECITALS 
 
 A. Milpitas operated a sewage treatment plant on Parcels 1 and 2 (the “Sewage Plant 
Property”) for many years. Access to the Sewage Plant Property was obtained by a twenty-foot 
(20') easement located on Parcel 3. The sewage plant use has been discontinued and the sewage 
treatment facilities removed by Milpitas, while sewage pumping infrastructure remains.  
 

 B. McCarthy owns Parcels 3 and 4, which parcels have been used for agricultural 
purposes and have no improvements, and Parcel 5. 
 

 C. The parties intend to exchange certain parcels or portions of parcels (“Exchange 
Parcels”). 

D. Milpitas acquired parcels 1, 2 and 6 as the successor-in-interest to County 
Sanitation District No. 8 of Santa Clara County (the “Sanitation District”). The Sanitation 
District had acquired such parcels through condemnation from McCarthy's predecessors-in--
interest. The real property so acquired (the “Condemned Property”) is more particularly 
described in a final judgment of condemnation recorded in Book 2832, Pages 232-242, Santa 
Clara County Records (the “Condemnation Judgment”). The Condemnation Judgment provides 
that McCarthy, their successors, heirs and assigns have the right to repurchase the Condemned 
Property (the “Repurchase Right”), if it is no longer used for sanitary sewer purposes. Milpitas’ 
Main Sewage Pump Station is located on a portion of the Condemned Property. Milpitas intends 
to use a portion of these parcels that will be retained after this purchase and sale is complete for 

 



 

a City corporation yard, and other City or public functions (the “Corporation Yard”). As further 
consideration for the real property exchanges herein described, McCarthy has agreed to stipulate 
to the entry of an order of court amending the Condemnation Judgment to remove the 
Repurchase Right, all as more particularly provided below. 

Now, THEREFORE, the parties agree as follows: 

 
 
1. CONVEYANCES, SURVEY, TITLE CONDITION AND TITLE INSURANCE 
 

1.1. Conveyances of Real Property.  Milpitas agrees to convey to McCarthy by grant 
deed at closing, Parcel 2, as shown on Exhibit A. McCarthy agrees to convey to Milpitas by 
grant deed at closing, Parcel 3, as shown on Exhibit A, together with a quit claim deed conveying 
all of McCarthy’s right, title and interest in and to Parcels 1 and 6. 
 

1.2 Valuation of Exchange Properties. The parties agree that the exchange parcels are 
of equal value.  
 

1.3 Survey. The gross square footage of the Exchange Parcels is determined by a 
licensed surveyor jointly selected by McCarthy and Milpitas and is shown in the plats and legal 
descriptions included in Exhibit A (the “Survey”). The Survey shall be paid for  one-half (1/2) by 
Milpitas and one-half (1/2) by McCarthy. 
 

1.4 Title Condition and Escrow. Within 10 days after the Effective Date, McCarthy 
shall open an escrow with Chicago Title Insurance Company, 110 W. Taylor Street, San Jose, 
CA (the “Title Company” and “Escrow Agent”) and order preliminary title reports for each of 
the Exchange Parcels (separately, a “Prelim”, collectively, the “Prelims”). 
 

Each party shall have twenty (20) days to review the Prelim relating to the parcel(s) 
which is to be exchanged to it. If no objection to the condition of title as disclosed in the 
Prelim(s) (the “Exceptions”) is made in writing within such period, the condition of title as to 
such parcel shall conclusively be deemed accepted as shown in the Prelim (the “Approved 
Exceptions”). The easement previously granted by the predecessors-in-interest to McCarthy 
(Richard I. McCarthy and Mary Gertrude McCarthy) to the Milpitas Sanitary District (the 
“Berm Easement”) affecting Parcels 3 and 4, shall be removed by Milpitas as of Close of 
Escrow. Such easement shall not be an Approved Exception. 
 

Should a party make written objection to the Exceptions, however, the other party 
shall, within ten (10) days, indicate in writing whether it will remove the Exception prior to 
Closing. If the party does not timely so indicate, the other party may terminate the Agreement 
by notice in writing or waive the objection. 

 
Costs of Escrow shall be paid for one-half (1/2) by Milpitas and one-half (1/2) by 

McCarthy. 
 

 



 

1.5 Title Insurance. At Closing and as a condition thereto, Title Company shall be 
irrevocably committed to issue its CLTA title policy or at a party's election, its ALTA title 
insurance policy, in an amount equal to the agreed value of the exchange property which it 
receives, subject only to the Approved Exceptions.  The agreed value shall be $30.00 per 
square foot. 
 
2.  THE IMPROVEMENTS, SOIL REMEDIATION AND INDEMNITY 
 

2.1 Removal or Relocation of Improvements.  The small building located upon 
Parcel 2 shall be removed or demolished by Milpitas prior to Close of Escrow. Overhead 
electrical lines currently exist along the north-south property line that separates Parcels 1 and 2 
from Parcels 3 and 4 (the “Electrical Lines”).  Both Milpitas and McCarthy desire to 
underground the Electrical Lines with as little impact to Milpitas and McCarthy as reasonably 
possible.    
 

2.2   Soil Remediation and Environmental Indemnity. The Parties acknowledge that 
Milpitas stored certain soils on Parcels 1 and 2 which may have been contaminated, as more 
particularly identified in the report of McCulley, Frick & Gilman dated May 24, 2000 (the 
“Report”), attached hereto as Exhibit C; the Environmental Site Assessment dated November 
2003, attached as Exhibit D, and those test results conducted by Milpitas in 2004 (collectively, 
the “Stored Soils”).   After Closing, the parties shall, and hereby agree to, unconditionally and 
fully indemnify, reimburse, defend, protect and hold each other harmless from and against all 
claims, demands, damages, losses, liabilities, fines, orders, judgments, actions, injunctive or 
other relief, whether or not based on personal injury, property damage, contamination of, or 
adverse effects upon, the environment or natural resources, costs, economic or other loss, 
expenses, including without limitation attorneys’ fees and any expenses associated with the 
investigation, assessment, monitoring, response, removal, treatment, abatement or remediation of 
Hazardous Materials, as defined in attached Exhibit E, on that portion of the Exchange Parcels 
acquired from the other party, and administrative, enforcement or judicial proceedings, whether 
known or unknown, and which might, at any time, directly or indirectly, or in whole or in part, 
be (i) caused by, arise out of or be related to the presence, release or discharge or alleged 
presence, release or discharge of any Hazardous Materials in, on or under that portion of the 
Exchange Parcels acquired from the other party ; or (ii) be based on any Environmental Law as 
defined in attached Exhibit E applicable to that portion of the Exchange Parcels acquired from 
the other party. 

 
2.3 Frontage Improvements. After Closing, each party shall be responsible, to the 

extent applicable, for the cost of any and all improvements made and to be made upon its fee 
title property's frontage on McCarthy Boulevard, including, without limitation, landscaping, tree 
removal and the construction of sidewalks.  McCarthy shall remove topped or unhealthy trees 
on Parcel 3 prior to Close of Escrow. 

 
Milpitas agrees that McCarthy shall have the right to a median break along McCarthy 

Boulevard south of the new Milpitas parcel as the same shown in Exhibit A-3 (the “New 
Milpitas Parcel”) to permit vehicular access from the northbound lanes of McCarthy Boulevard 
to McCarthy’s 5 +/- acre parcel, Assessor’s Parcel Number 022-30-039, to the immediate south 
of the New Milpitas Parcel, subject to compliance with traffic engineering standards and 

 



 

applicable engineering criteria, and at McCarthy’s sole expense. 
 

2.4 Corporation Yard.  Milpitas shall design landscaping, fencing, and/or other 
screening for the north and east sides of the Corporation Yard.  Such screening shall be designed 
to reduce views into the site, as well as to serve other purposes which may include but are not 
limited to runoff infiltration and security. Milpitas shall submit to McCarthy for its review and 
concurrence, the landscape plan affecting the frontages noted.  Such screening shall be included 
in Corporation Yard and pump station improvements planned by Milpitas for implementation, 
tentatively scheduled for 2006-2007.  Installation of final plantings is expected to occur late 
summer 2007, or after completion of pump station infrastructure, whichever is later. 
 

2.5 Amendment of Condemnation Judgment. The parties agree to execute a 
stipulation (the “Stipulation”) for the entry of a court order (the “Order”) amending the 
Condemnation Judgment. The Stipulation and Order shall delete and render of no further force 
and effect that portion of the Condemnation Judgment which begins at line 24 of page 9 and ends 
at line 10 of page 10 thereof. Milpitas warrants that it is the successor-in-interest to the 
Sanitation District. McCarthy warrants that it is the successor-in-interest to Richard I. McCarthy. 
 

Milpitas shall prepare and, subject to McCarthy’s approval, which shall not be 
unreasonably withheld, file the Stipulation and obtain the Order and bear all costs related to 
the filing and, as necessary, recording of such documents.  The Stipulation and Order shall 
be recorded as part of the escrow proceedings. 
 
3. PROPERTY INSPECTION 
 

3.1 Due Diligence. Each party shall have thirty (30) days from the Effective Date (the 
“Due Diligence Period”) in which to (a) examine, inspect and investigate the respective 
Exchange Parcels, including, without limitation, their environmental and physical condition and 
to determine at its sole discretion, whether the condition thereof is acceptable. Should either 
party find an Exchange Parcel not acceptable, it shall within said Due Diligence Period give the 
other party notice thereof, whereupon this Agreement shall, at the election of such party, lapse 
and terminate. 
 

During the Due Diligence Period, each of the parties shall have the right to go on to 
the Parcel(s) proposed to be exchanged to it and inspect the same including conducting 
invasive testing thereon. A party who enters the property of the other party, shall hold such 
other party harmless and indemnify it from any and all loss, cost, damages, injury and claims 
arising therefrom. 

4. SUBDIVISION MAP COMPLIANCE 
 

4.1 Governmental Approvals. Each of the parties, at its own expense, shall use its 
best efforts to obtain within 45 days of the Effective Date, any and all governmental approvals 
necessary to convey the Exchange Parcels which it is obligated to convey hereunder. The parties 
shall cooperate with each other in obtaining such approvals. The procurement of such approvals 
shall be a condition precedent to Closing. 

 



 

 
5.  CONDEMNATION 

 
5.1 Condemnation. In the event of a taking or threatened taking of an Exchange 

Parcel by a proceeding in eminent domain, either party may terminate this Agreement by written 
notice to the other. 
 
6. CLOSING 

 
6.1 Closing. The consummation of the transaction contemplated herein shall occur 

within fifteen (15) days of the satisfaction of all conditions hereunder and the written notice 
thereof by either party. Closing shall occur within 70 days of the Effective Date or either party 
may terminate this Agreement by written notice to the other party. 
 

6.2 Conditions to the Parties' Obligations to Close. In addition to all other conditions 
set forth herein, the obligation of the parties to consummate the transaction contemplated 
hereunder shall be contingent upon the following: 
 

(a) the other party's representations and warranties contained herein being 
true and correct as of the date of this Agreement and the Closing; 

 
(b) the other party having performed its obligations hereunder and all 

deliveries to be made at Closing having been tendered; 
 

(c) there existing no pending or threatened actions, suits, arbitrations, claims, 
attachments, proceedings, assignments for the benefit of creditors, insolvency, 
bankruptcy, reorganization, or other proceedings, pending or threatened, against the other 
party or the Exchange Parcels that would materially and adversely affect the operation or 
value of such property or the other party's ability to perform its obligations under this 
Agreement; 

 
(d) the satisfaction of the conditions described in Section 4.1; and 

 
So long as a party is not in default hereunder, if any condition to such party's obligation to 
proceed with the Closing has not been satisfied, such party may, in its sole discretion, 
terminate this Agreement by delivering written notice to the other party on or before the 
Closing, or elect to Close notwithstanding the non-satisfaction of such condition, in which case 
such party shall be deemed to have waived any such condition. In the event such party elects to 
Close, notwithstanding the non-satisfaction of such condition, there shall be no liability on the 
part of any other party hereto for breaches of representations and warranties of which the party 
electing to Close had knowledge at the Closing. 

6.3 Deliveries in Escrow. At least three (3) days prior to the Closing date, the parties 
shall deliver in escrow to the Escrow Agent, as applicable the following: 

 
(a) Deeds. A Deed for each of the Exchange Parcel(s) it is conveying, 

 



 

executed and notarized as appropriate; 
 

(b) FIRPTA. An executed Foreign Investment in Real Property Tax Act 
affidavit and California Withholding Exemption Form 590; 

 
(c)  Authority. Such evidence of existence, organization and authority of each 

party and the authority of the person executing documents on behalf of such party as may 
be reasonably required by Title Company; 

 
(d) Additional Documents. Any additional documents that a party or Title 

Company may reasonably require for the proper consummation of the transaction 
contemplated by this Agreement. 

 
(e) Abandonment of Easement. Milpitas shall deliver a deed or other 

appropriate legal document removing the Berm Easement to the satisfaction of the Title 
Company for the removal of the same from its Title Insurance. 

 
(f)  Local Improvement District Revised Assessment.  Milpitas shall prepare 

a revised Assessment Diagram and Assessment Spreadsheet identifying revised 
assessments associated with Parcels 1, 2 and 3 and their associated Assessor’s Parcel 
Numbers, as described in Section 7 below.  The Diagram and Spreadsheet indicating 
the revised assessments shall be recorded as part of the escrow proceedings. 

 
6.4  Closing Statements/Escrow Fees. Prior to the Closing date, the parties shall 

execute and deliver to Escrow Agent, closing instructions and approved 
estimated closing statements prepared by the Escrow Agent. 

 
6.5 Title Policy. Effective as of Closing, Title Company shall promptly deliver, to the 

respective parties, the Title Policies. 
 

6.6 Possession. Possession and title to Exchange Parcels shall be delivered as of the 
Closing. 

 
6.7 Close of Escrow. Upon satisfaction or completion of the foregoing conditions and 

deliveries, the parties shall direct Escrow to record and deliver the documents 
described above to the appropriate parties, and make disbursements according to 
the estimated closing statements executed by the parties. 

7.  REAL PROPERTY TAXES, ASSESSMENTS AND COMMISSIONS 

7.1 Real Property Taxes. Taxes and assessments shall be prorated and paid as of 
Closing. All applicable taxes for the current fiscal year shall be prorated and paid. The 
provisions of California Revenue and Taxation Code (“Code”) section 5086 shall apply as 
therein stated. Any assessments on the Parcels to be conveyed by McCarthy to Milpitas shall be 
removed from said parcels by McCarthy as of Close of Escrow. Milpitas will cooperate with 
McCarthy in recovering any real property taxes prepaid as to the McCarthy Parcels. 

 



 

 
 7.2 Assessments.  Parcels 3 and 4 owned by McCarthy lie within Local Improvement 
District No. 20 (“LID”), and are subject to assessments for repayment of costs associated with 
implementing the LID improvements, including but not limited to a 1998 bond issue for LID No. 
20.  Parcels 1, 2 and 6 owned by City are not located within LID No. 20, and have no such 
assessments or repayment obligations.  The LID No. 20 assessment and repayment obligations 
associated with Parcel 3, currently a portion of Assessor’s Parcel No. (APN) 22-30-033, shall be 
assigned to Parcel 2 and shall remain the responsibility of McCarthy.  Parcel 3 to be acquired by 
City, shall be cleared of LID No. 20 assessments.  Any liens against Parcel 3 shall be removed 
prior to Close of Escrow.  Milpitas shall prepare a revised Assessment Diagram and Spreadsheet 
suitable for recordation.  
 
 7.3 Possessory Interest.  Under California Revenue and Taxation Code section 107.6, 
when a public agency enters into a written contract with a private party whereby a possessory 
interest subject to property taxation may be created, the written contract must contain a statement 
that the property interest may be subject to taxation if created, and that the party in whom the 
possessory interest is vested may be subject to the payment of property taxes levied on the 
interest.  McCarthy is solely liable for any possessory interest taxes levied against McCarthy’s 
property acquired under this Agreement. 

 
7.4 Commissions. Each party represents and warrants to the other that he has not 

dealt with any real estate broker, salesperson, or finder in connection with this transaction. 
 
8.  REPRESENTATIONS AND WARRANTIES 

 
8.1 McCarthy's Representations and Warranties. As a material inducement to 

Milpitas to execute this Agreement and consummate this transaction, McCarthy represents 
and warrants to Milpitas that: 

 
(a) Authority. McCarthy is a California limited partnership in good standing in 

California. McCarthy has the full right and authority and has obtained any and all consents 
required to enter into this Agreement, consummate or cause to be consummated the sale and 
make or cause to be made transfers and assignments contemplated herein. The persons signing 
this Agreement on behalf of McCarthy are authorized to do so. This Agreement has been 
authorized, and the documents to be executed by McCarthy pursuant to this Agreement will be 
authorized and properly executed and does and will constitute the valid and binding obligations 
of McCarthy, enforceable against McCarthy in accordance with the terms, subject, as to 
enforceability, to the effect of applicable bankruptcy, insolvency, reorganization, moratorium or 
other similar laws affecting the rights of creditors generally. 

 
(b) Conflicts and Pending Actions or Proceedings. There is no agreement to which 

McCarthy is a party or, to McCarthy's knowledge, binding on McCarthy which is in conflict with 
this Agreement. There is no action or proceeding pending or, to McCarthy's knowledge, 
threatened against or relating to the Exchange Parcels, including, without limitation, any 
condemnation proceedings or which challenges or impairs McCarthy's ability to execute or 
perform its obligations under this Agreement. 
 

 



 

(c) Limited Representations and Waiver. As of Closing, McCarthy shall be familiar 
with the Milpitas Property and have made such independent investigation as he deems necessary 
or appropriate including, without limitation, the following. the environmental condition of the 
Milpitas Property, including surface and subsurface conditions, the physical condition of the 
Milpitas Property, the availability and adequacy of infrastructure, the existence of governmental 
laws or regulations concerning the use of the Milpitas Property and all other matters concerning 
its condition, use or sale. McCarthy is acquiring the Milpitas Property “AS-IS” without any 
warranty of any kind or nature whatsoever, express or implied, and is relying solely on its own 
investigation. 

(d) Other Representations and Warranties of McCarthy. McCarthy also represents 
and warrants to Milpitas as follows: 

(i) McCarthy shall not take any act which would encumber the McCarthy 
Parcels or cause any person or entity to file a lien or claim of lien with respect to such 
Parcels which encumbrance, lien or claim of lien remains unsatisfied as of Closing. 

 
(ii) Prior to Closing, McCarthy shall keep and maintain the McCarthy Parcels 

in the same condition as they exist as of the Effective Date. 
 

(iii)  To the best of McCarthy's actual knowledge, there are no material 
violations of any law, order, ordinance, rule, or regulation, or insurance policy affecting 
the McCarthy Parcels and to the best of McCarthy's actual knowledge, none shall occur 
by reason of the transactions contemplated herein McCarthy is not aware of any 
notification from any government department or governmental agency or any of its 
insurance carriers requiring any work to be done on or affecting the McCarthy Parcels. 
Other than hazardous materials which may have been left on the McCarthy Parcels as a 
result of the use of agricultural pesticides and fertilizers, McCarthy has no actual 
knowledge of any contamination of the McCarthy Parcels by levels of hazardous 
materials and/or substances (as such terms are defined by federal, state and/or local law) 
in violation of any law or ordinance. 

 
8.2 Milpitas' Representations and Warranties. As a material inducement to McCarthy 

to execute this Agreement and consummate this transaction, Milpitas represents and warrants to 
McCarthy that: 
 

(a) Organization and Authority. Milpitas has been duly organized and is validly 
existing as a municipal corporation in good standing in the State of California. Milpitas has the 
full right and authority and has obtained any and all consents required to enter into this 
Agreement and to consummate or cause to be consummated the sale. This Agreement and all of 
the documents to be delivered by Milpitas at the Closing have been and will be authorized and 
properly executed and will constitute the valid and binding obligations of Milpitas, enforceable 
in accordance with their terms subject as to enforceability to the effect of applicable bankruptcy, 
insolvency, reorganization, moratorium or other similar laws affecting the rights of creditors 
generally. 
 

 



 

(b) Conflicts and Pending Action. There is no agreement to which Milpitas is a party 
or to Milpitas' knowledge binding on Milpitas which is in conflict with this Agreement. There is 
no action or proceeding pending or to Milpitas' knowledge threatened against Milpitas which 
challenges or impairs Milpitas' ability to execute or perform its obligations under this 
Agreement. 
 

(c)  Limited Representations and Waiver. As of Closing, Milpitas shall be familiar 
with the McCarthy Parcels and have made such independent investigation as it deems 
necessary or appropriate including, without limitation, the following: the environmental 
condition of the McCarthy Parcels, including surface and subsurface conditions, the physical 
condition of the McCarthy Parcels, the availability and adequacy of infrastructure, the 
existence of governmental laws or regulations concerning the use of the McCarthy Parcels and 
all other matters concerning its condition, use or sale. Milpitas is acquiring the McCarthy 
Parcels “AS-IS” without any warranty of any kind or nature whatsoever, express or implied, 
and is relying solely on its own investigation. McCarthy has advised Milpitas of the use of 
pesticides and fertilizers on the McCarthy Parcels. 

(d) Other Representations and Warranties of Milpitas. Milpitas also represents and 
warrants to McCarthy as follows: 

 (i) Milpitas shall not take any act which would encumber the Milpitas 
Property or cause any person or entity to file a lien or claim of lien with respect to the 
Milpitas Property which encumbrance, lien or claim of lien remains unsatisfied as of Closing. 

 
 (ii) Prior to Closing, Milpitas shall keep and maintain the Milpitas Property 

in the same condition as it exists as of the Effective Date. 
 

 (iii) To the best of Milpitas' actual knowledge, there are no material violations 
of any law, order, ordinance, rule, or regulation, or insurance policy affecting the Milpitas 
Property and to the best of Milpitas' actual knowledge, none shall occur by reason of the 
transactions contemplated herein. Milpitas is not aware of any notification from any government 
department or governmental agency or any of its insurance carriers requiring any work to be 
done on or affecting the Milpitas Property. Except as may be specified in test results specified in 
Section 2.1, and the Reports referenced in Section 2.2, Milpitas has no actual knowledge of any 
contamination of the Milpitas Parcels by levels of hazardous materials and/or substances (as such 
terms are defined by federal, state and/or local law) in violation of any law or ordinance 

 
8.3 Survival of Representations and Warranties. The representations and warranties 

set forth in this Article 8 are made as of the date of this Agreement and unless the representing 
party notifies the other party to the contrary prior to Closing, are remade as of the Closing and 
shall not be deemed to be merged into or waived by the instruments of Closing, but shall survive 
the Closing. 
 
9. MISCELLANEOUS 

 
9.1 Parties Bound. Neither party may assign this Agreement without the prior written 

consent of the other, and any such prohibited assignment shall be void. Subject to the foregoing, 

 



 

this Agreement shall be binding upon and inure to the benefit of the respective legal 
representatives, successors, assigns, heirs, and devisees of the parties. 
 
 9.2 Headings. The article and paragraph headings of this Agreement are for 
convenience only and in no way limit or enlarge the scope or meaning of the language thereof. 
 

9.3 Invalidity and Waiver. If any portion of this Agreement is held invalid or 
inoperative, then so far as is reasonable and possible the remainder of this Agreement shall be 
deemed valid and operative, and effect shall be given to the intent manifested by the portion held 
invalid or inoperative. The failure by either party to enforce against the other any term or 
provision of this Agreement shall be deemed not to be a waiver of such party's right to enforce 
against the other party the same or any other such term or provision. 

9.4 Governing Law. This Agreement and said other instruments shall, in all respects, 
be governed, construed, applied and enforced in accordance with the laws of California. 
 

9.5 Survival. The provisions of this Agreement that contemplate performance after 
the Closing and the obligations of the parties not fully performed at the Closing shall survive the 
Closing and shall not be deemed to be merged into or waived by the instruments of Closing. 
 

9.6 No Third Party Beneficiary. This Agreement is not intended to give or confer any 
benefits, rights, privileges, claims, actions or remedies to any person or entity as a third party 
beneficiary, decree, or otherwise. 
 

9.7 Entirety and Amendments. This Agreement embodies the entire agreement 
between the parties and supersedes all prior agreements and understandings relating to the 
McCarthy Property. This Agreement may be amended or supplemented only by an instrument in 
writing executed by the party against whom enforcement is sought. 
 

9.8 Time. Time is of the essence in the performance of this Agreement 
 

9.9 Notices. All notices required or permitted hereunder shall be in writing and shall 
be served on the parties at the following address: 
 

If to McCarthy: Joseph A. McCarthy 
     The McCarthy Ranch Limited Partnership 

15425 Los Gatos Blvd., Suite 102 
Los Gatos, CA 95032 
Telephone: (408) 356-2300 
Facsimile: (408) 356-2338 

 
With a copy to: Thomas P. O'Donnell, Esq.  
 Ferrari Ottoboni, LLP 
 333 W. Santa Clara Street, Suite 700 
 San Jose, CA  95113 
 Telephone: (408) 280-0535 
 Facsimile: (408) 280-0151 

 



 

 
If to Milpitas: City of Milpitas 

455 E. Calaveras Boulevard 
Milpitas, CA 95035-5479  

Attn.: City Manager 
Telephone: (408) 586-3050 
Facsimile: (408) 586-3056 

With a copy to: City Attorney 
455 E. Calaveras Boulevard 
Milpitas, CA 95035-5479 
Telephone: (408) 586-3040 
Facsimile: (408) 586-3042 

 
Any such notices shall be either (a) sent by certified mail, return receipt requested, in 

which case notice shall be deemed delivered three business days after deposit, postage prepaid 
in the U.S. Mail, (b) sent by overnight delivery using a nationally recognized overnight courier, 
in which case it shall be deemed delivered one business day after deposit with such courier, (c) 
sent by telefax, in which case notice shall be deemed delivered upon written confirmation by the 
sending facsimile device, or (d) made by personal delivery The above addresses maybe changed 
by written notice to the other party; provided, however, that no notice of a change of address 
shall be effective until actual receipt of such notice, Copies of notices are for informational 
purposes only, and a failure to give or receive copies of any notice shall not be deemed a failure 
to give notice. 

 
9.10  Construction. The parties acknowledge that the parties and their counsel have 

reviewed and revised this Agreement and that the normal rule of construction to the effect that 
any ambiguities are to be resolved against the drafting party shall not be employed in the 
interpretation of this Agreement or of any exhibits or amendments hereto. 

 
9.11  Calculation of Time Periods. Unless otherwise specified, in computing any 

period of time described herein, the day of the act or event after which the designated period 
of time begins to run is not to be included and the last day of the period so computed is to be 
included, unless such last day is a Saturday, Sunday or legal holiday in which event the 
period shall run until the end of the next day which is neither a Saturday, Sunday, or legal 
holiday. 

 
9.12  Further Assurances. In addition to the acts and deeds recited herein and 

contemplated to be performed, executed and/or delivered by the parties at Closing, the parties 
each agree to perform, execute and deliver, but without any obligation to incur any additional 
liability or expense, on or after the Closing any further deliveries and assurances as may be 
reasonably necessary to consummate the transactions contemplated hereby or to further perfect 
the conveyance, transfer and assignment of the Exchange Parcels. 
 

 



 

9.13  Execution in Counterparts. This Agreement may be executed in any number of 
counterparts, each of which shall be deemed to be an original, and all of such counterparts shall 
constitute one agreement. 
 

9.14  Authority. Each individual who executes this Agreement represents that he or she 
has the authority to do so. 
 

9.15  Number and Gender. When the context of this Agreement requires, the masculine 
gender includes the neuter and feminine, a partnership or corporation, trust or joint venture, and 
the singular includes the plural. 

9.16  Arbitration. Any controversy or claim arising out of, or relating to, this 
Agreement, or the making, performance, or interpretation of it, will be settled by arbitration in 
Milpitas or San Jose, California under the commercial arbitration rules of the American 
Arbitration Association then existing, and judgment on the arbitration award may be entered in 
any court having jurisdiction over the subject matter of the controversy. Arbitrators will be 
persons experienced in negotiating, making, and consummating real property acquisition 
agreements. 
 

9.17  Specific Performance. Each party's obligation under this Agreement is unique. If 
any party should default in his obligations under this Agreement, both parties acknowledge that 
it would be extremely impracticable to measure the resulting damages; accordingly, the 
nondefaulting party or parties, in addition to any other available rights or remedies, may sue in 
equity for specific performance, and the parties each expressly waive the defense that a remedy 
in damages will be adequate. Despite any breach or default by any of the parties of any of their 
respective representations, warranties, covenants, or agreements under this Agreement, if the 
purchase and sale contemplated by it will be consummated at the closing, each of the parties 
waives any rights that it may have to rescind this Agreement or the transaction contemplated by 
it; provided, however, that this waiver will not affect any other rights or remedies available to the 
parties under this Agreement or under the law. 

9.18 Exhibits.  All exhibits attached hereto are incorporated into this Agreement by 
reference. 

 



 

IN WITNESS WHEREOF, the parties have executed this Agreement on the dates set 
forth below: 

 

McCarthy: 
 
The McCarthy Ranch Limited Partnership, a 
California limited partnership 
 
By:______________________________ 
 Joseph A. McCarthy, Trustee 
 
By:______________________________ 
 Muriel M. Harris, Trustee 
 
As Successor Trustees of the RIM Trust, dated 
February 12, 1982, and the MGM Trust, dated 
December 14, 1982, as General Partners  
 
Dated:___________________________ 

Milpitas: 
 
City of Milpitas 
 
 
 
By:______________________________ 
  
Name:___________________________ 
 
Title:____________________________ 
 
 
Dated:___________________________ 
 
 
Approved as to Form: 
 
 
________________________________ 
Steven T. Mattas, City Attorney 
 
 
Recommended by: 
 
 
________________________________ 
Greg Armendariz, Public Works Director 
 
 
Attest: 
 
 
________________________________ 
Mary Lavelle, City Clerk 
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